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460 14 VIRGINIA LAW REGISTER. [Oct., 

SWANN et al. v. WASHINGTON-SOUTHERN RY. CO. 
June 11, 1908. 
[61 S. E. 750.] 

1. Appeal and Error — Assignments of Error — Insufficient Presen- 
tation. — Assignments of error affected by extraneous evidence, and 
not made the subject of exception or bill of exception in the trial 
court, are not available on appeal. 

[Ed. Note. : — For cases in point, see C:nt. Dig. vol. 2, Appeal and 
Error, § 1432.] 

2. Eminent Domain — Easements Subject to Condemnation — Under 
Code 1904, § 1105f (3)-(6), authorizing the condemnation of "lands 
or any interest or estate therein, or materials or other property," 
an easement of right of way is subject to condemnation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent 
Domain, § 104.] 

3. Same — Commissioners' Report. — Where, in a condemnation pro- 
ceeding, the commissioners' report fixed defendants' damages at 
$5,100, "if no other way is provided by the. railway company as a 
substitute for those condemned, or at $3,000 if the company shall 
furnish such other way," the circuit court properly rejected so much 
of the report as contemplated the possible establishment of a new 
right of way as surplusage, and" adopted and confirmed the $5,100 
award unconditionally; the report not being rendered void by its 
alternative feature. 

4. Same. — In a condemnation proceeding, it was beyond the com- 
missioners' and the court's jurisdiction to take cognizance of prop- 
erty rights of strangers in title to defendants and their 'property, 
they not being parties to the proceeding, and to make their separate 
and distinct holdings the subject of a joint award; the provision of 
Code, § 1105f (14), for a reference to enable the court to properly 
dispose of money paid into court upon an award of commissioners, 
and for an ascertainment as to who are entitled to the fvrrtc! and in 
what proportions, applying to funds in which there is a community 
of interest among the claimants. 



TAZEWELL et al. v. HERMAN, Treasurer. 

June 16, 1908. 

[61 S. E 752.] 

Appeal and Error — Rehearing — A rehearing will not be granted 
for the purpose of passing on a question which ~was not involved in 
the case, was not argued by counsel for defendant in error, and was 
not considered or passed on by the court. 



